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* DMAWA WITHOUT A POLICE CONMISSION

Judge Scott Holds the Charter Provision to

Be Unconstitutional.

Court Holds That the Board Which Fas Been Acting Has No Legal Exist-
anco and Taat the Plain Duty of the City Council is to Provide

Forthiwith for the Government of the Fire and Polics
Depuartmonts —Full Text of the Opinion.,

Juitge Soutt doulled yeatorday morning that the law providing for the appolntment of
& fire and polloe conualsdion for cliles of the metropolltan cligs la unconstitutional aod

vold, and that therefore the mon who are holding under Goveruor Holeomb are aeting

without nuthority of law.

nianiher of cliy officinis and eltizens,

The oplvion waa handed down

In the presence of a large

The sult whilech broteht about the dec’slon residered by Judge Scolt was a mandamus

brought by Prank MoCoy and

for the writ was made soime

tohert Olmetead In
dgo, and was argued at the time abd was btiken under

behalf of the people. Application

advlszment by the court, In thelr arguments the applicants centended that the law
pagzod by the legldature delégatiog to the governor authority to mame officers [for
the eity of vammha was at varinneg with the constitution of the state and was & usurpa.
tion of the pricciples of the rigivta of self-goversment, In passing upon the case, Judge
Scott susgtained this position cnd went ‘éven forther, as the following opinlon will show

The vaurt holds that 1f the loglslature coold gass a luw delegating to the governor the

pewer Lo appoint
thorlty to the stete execntive

In denving the writ al

members of the fre and pollee

commisslon it could alks delegate au-

to name the mayor and other munleipal offcers,

mandamus Judge Scoty goes upon the theory that the clty

{8 withour noy legatly appolnted fire and pollce commisgion and that ccosequently theoce

18 no rensce why o writ shonid issce in the premises.

t in Sila opinlon holds that

to provide

= UL

Julge

clty councll, has authority

polico departments and that they will do so if they desife to uphold
the state and approved

by the
pretended

logleluture of
Ls

law to the contvary

TEXT OF THE COURT'S OPINION,

of Reasonlng i
Aunthoritios Depe

Fmployed nund
eal O

Linge

The full text of Judge Scott’s declslon, with' |
| the

his condlusions follows:
“In the district court of Douglas connty,
Neb (a,  State of Nebraska, ex. reli, Fraak

i1
e

for

conjunction with the
of the fire ani

laws ak passed

In
government

mayvor, acting

the

the

Ly the goversor, the present existing

notwithsiand Ing.

government for the people of Omaha, and

i that n denisl of the writ would jeopardize, it

ment to the cltizens of Omaha,

L. MeCoy and Robert M. Olmsted, relators, |

agalost Frunk 120 Moores, mayor of the ety

of unala, et al, respaddents.  Oplolon of
the court:
"On the 4th day of January, A. D., 1508,

the relators presented to this branch of the
distriet dourt thelr duly veirlfied applicition
for o peremmptory writ of mandamus ngainet
the respondents, commanding the respondent
muyvor to appolot four citizens of saud ecity to

the four vacancies oxisting in the offices of |

Fire and Pollee Commissioners of sald city
in accordance with the proviglous of section
167 of chapter xUA of the Compiled Statutes
of 1897 of the State of Nebraska, and that
the other respondents as members of sald
councl! shall, at a council meeting, act upen
such appolntments 80 to be made by sald
minyor, dnd that they make due feturn to this
court of thelr complinnee with sald perempt-
ory writ of mandamus. The grounds upon
which the writ is prayed against respendents
among other things are:

1 That the ity of Omaha s o clty within
gald county of Douglas, having more than
80,000 Inhubifants, organtzed and existing
under and by virtue of chapter 12A of the

Complled  Statutes of Nebruska for the
yoear 187, "
2, That the relators, Frank L, MeCoy and

Robert H, Olmsted, nre cach cltiz ol
the sald clty of Omanha and are tAXpayers
thereln, i

*3, That the respondent, Frank I, Moores,

wins, on the 230th day of Aprll, 1IN
elected as mayor of the sald elty of (
and, hoaving duly quallfied according to
Jaw, entered into the disobarge of his dus
dicy as such moyor and has continued to

act and {8 now weting oy such mayor, and
that the regpondents, William W, Binghom,
MWilam . Bechel,  Louls  Burmester,
Charles O, Lobeck, Myron D, Karr, Eraest
stuht, Daviil T, Mount. Frank J, Burkley
and George W, Mercer, were, vach of them,
on sitld Wth day of April, 1867, doly elveted
as counclimen for sald eity of Omaha, and
fiaving qualifed thersfor, according to lnw,
duly entered upon the discharge of thelr
Adutles as such councllmen aml have slnee
then continueid to nct sund are now acting
a&as such councilmen,
COMPOSITION OF BOARD,

4, That there is n department of the sold
olty 8f Omaha known and existing under
and by virtue of snld chapter 12A of _s:llnl
Complled Btatutes of Nobraska of 1807, as
the Board of Fite wnd Police Commission-
ern of suld olty, which sald Bourd of Fir
and 'ollog Commingioners, a8 naw oconstl-
tutud, I8 composed of the respongdent,
Fraunk 1, Moores, and of four persons pro-
donding to bLe and acting as the other
members thereof, to=wit: L, 1), Gregory,
Willem C, Bullard, James H. Peabody and
R, B, 1, Herdman, [hat on or about the
30ty dny of Mareh, 1887, the Hon, 8llas A,
Floleomb, an governor of the stute of Ne-
Braski, nssumed the power and pretended
to nppolut apd commisdlon the sald 1, D,
Gregory, WiHllam C.  Hullard, James H,
Teabody and R, K, L, Herdmon ander the

roviglons of sald chapter 12A to be mem-

era of sild FPlre and Polles I:.::u'nL for the
pespective terms stated In section 167 of suld
ochapter 12A, and theréupon the sald 13, D,
Gregory, Wil C, Bullard, Jdumes H,
FPoabody aml R, B Herdmun, without
or wmuthority, oand

L,

any other appointment
clulming no other right thun as appaintecs
of suld governor as aforesald, adtipg to-

Eother, entered into the possoesion of the
oftices and records of sald Board of Fire
and Pollce Commissioners, wml ussumoed
the powers, duties and functions of ds jure
gembers of snld board, and sinee ahout the
Wih day of Muarch, IS8T the snid D, 1),
Gregory, Wilam C, Bullard, Jomes H,
Peabiody and R, B, L, Herdman have been
in exclusive possesalon of sald oftices of
Flre and Pollos Commissioners of the olty
of Omanhn, to which they were making
olalim, and contlnue today In possession of
gald oflces without pny other right, elulmn
or muthorily and without any rigat in law
thereto,

6. Thist the relators, Frank 1.,
Robert H Olmstiad, aftar stating to the
respondent, Fiank E, Moores, as mayor
of Bald clty, and to i mnjority of the ather
raspondents, ws mombers of the elty couneil

MoCoy and

of sald city. that under and by virtue of
our constitution nnd other supreme Hws,
and of sald chapler 10A, 4 vacaney exisis

Fire and Po-
of Omahi
Wil
nnid

in eiach of the four ofllces of
Nee Commissioners In sdid olry
ow |h'|'lltl|!‘l| by suld Ix I, Gregory,
lam . Bullard, James H, Peabody
2. E. L, Herdman, for the reaskoen that
under =ald Jaws  the legisintore hnd no
power Lo suthorize the governor to make
such appoltments of 4ny dppointmonts 1o

Id oMices, and that the gaveraor had and
a# no power whatroeyver to inwfully fill
sald ofMices, but thot under sald uws such

wer of uappaintment to eald offleea of

re and I'ollce Commilssioners of the clly

| and Police Commlsslon.

not Ie fact deatroy, the right of local govern-
Henoe It be-
coties necessary to conslder and puss upon all
questions lnvolyed the same as | the
hearing was by quo warrantb procecdings
against the present so-enlled members of the
Fire and Police Commission upon the grounds
relled upon for the wrlt In this case; thit is,
the court before grantlog the peremptory
wiit should be satisfied that on a bearing in
fua warrdnto proceedings against those per-
the court would, upon the grounds al-

1 by relators, oust the persons now
clalming to be oficlal membeis of the Pire
Not only 80, but the
act commandid by the wrlt to be dooe by
|'respondents should be such an act as It is
their legal duty to do, and for the neglect
of which there f& no other lawful means of
redresa,

"Section 646, chapter 111, Complled Statutes
of Nebraska, 1547, provides that:

“The writ of nmipndamus may he issued
ny inferlop tribunal, corporation, bourd
person to compel the performance of an

which the lnow speelally enjoins as  a
duty resulting from an offlce, trust or sta-
tion,

“Section 646 of the sgme etotute provides
that: “This writ may net be lssueg in any
case. where there is a plain and adeguate
remedy in the ordinary course of the law,'

and section bd8 provides that *‘When the
right to require the performange of the
act s clear, and it s apparent that no

valld excuse can be glven for not performe-
Ing it, & peremplory mandamus may be al-

lowed in the first Instande. In all other
chses the alternative wrlt must first be
Issued.’

“Keeping those gectlons of the statute In
mind, a¢ algo the fact that originally it was
a prorogative writ which issued from the
court of queen’s bénch and the pruning and
groefting iU has recelved In its passage down
tho long line of common law and various
state couris and statutory cnactmonts we
deduce the foliowing essential  pro-existing
facts to the granting of the peremptory writ
towit:

1. The act,

the performance of which Is

sougat to be obmpolled by the writ, mu=t
Iy an _act which the law specially enjoins
s o duty resulting from the office, trust
or stution of the party mandomusedd,

“2 That the neglect of the party man-
dimused o perform the act whivh  the
law speclally enjoing as o duty resulting
from such offlee, trust or station, would

the rélators without any other way of

RIGHT TO REMEDY.

3. Thut the rizght to the remedy by per-
emptory mandamus to compel the perform
unce of the net must be elear, and It must
be apparent to the court thut no valld ex-
cuge can he glven' by the party  man-
dnmused Tor not performing i,

“The act sought to he enforeed by this
proceeding is the appointment by respondents
of four Fire and Pollee Commissloners, but
this is coly seeking a moeans by which to
accomplish an ultimate enid—the ousting of
the presest inewmbents from those oMees—
and  heocve the court will not grant the
means sought for that purpose, unless such
means when so obtained will, as a matter of
right, and under the law, justly efMectuate
such  purpose. Therefore, It follows that
whatever lawful reasons might or could he
urged by the present Incumbents Io the ofMee
of Fire and Police Commissioners, why they
should not be removed thercfrom, as well as
| all lawful reasons which might or could be
‘Ill'ﬂt‘ll why they should be removed there-
| from. should be fully considered by the court
i determiniug whether the peremptory writ
jof mandamus should go agalnst respondents,

“*Sectlon 1680 of the act known as the Omaha
charter, passed by the legisiature In 1507,
iprovides that: “In  cach elty of the
!lm':ruplllnn clags there shall be a board of
Fire and Police Commissloners, to consist
of the mayor, who shall be ex-oficio chair-
man of the board, and four electors of the

city who shall be appolnted by the gov-
ernor."”
“Beotion 167 provides that: ‘Immediately

fuu the taking effect of this act the governor
fshall appoint for each clty governed by this
act fouy commiesioners, not more than two
of whom shall be of the same political falth
or party alleglance, one of whom shal] bo

April, Is05, and one to serve until
Monday of April, 1888, and one to serve untid
the first Monlay of April, 1800, and one to
serve untll the first Monday of April, 1901,
and on the last Tuesday in March, In 1895,
and on the same day In each year thercafter
the governor shall appoint one commis-

| #loner in each city governed by this act, to

©f Omaha Inherss, In kecardates with the |

Fiphit of principle of loeh]l self-government,
in the muyor of Omabn, subject o the
eonfirmiation of hls appointees Ly the coun-
ell of sald ¢ty '

“Phis mat'e " wos precentid Licp noeurt on
the 4th day of January, &, ., 1808, by the
relators. the respondents not appearing, apd
the case waw taken under advisement by the
oourt.

VITAL QUESTION

“The vital gquestion, shall the peremptory
writ of mandamus go sgalost respoundents aw
prayed, s one of more than ordinary Im
portance, In that (ts tap root reaches loto the
yery heart of local self-government for its
Bustendnee and support, If this be not so,
then the writ shoulil be denled, hocause, a4k
the case lo presented, relators’ right to the
awrit rests upon the ground that Its Issusnce,

prayed, is demanded, as & means provided
rr law, to uphold and perpetuate local welf-
1

|

I to fll.

|

take the place of the commissloner whose
term of office explres on the frst Monday in

April following such appointment, except
where  appointments are made to Al
vacanoles, In which ecase those appoluted

ehull gerve the remainder of the term of the
Pergons whose vacancles they are appolnted
Whenever a4 vacaney shall cocur in
any hoard of Pire and Palise Commissloners
eithor by death, resignation, removal from
the city. or any other caune, the
thall appoint a commissioner to fll
Yacancy.'

“Eeclion 100 provides: Al powers and
futlen connected with and lneldent 10 the ap-
polatment, removal, government and discipling
of the oeers and members of the lre agd
police devartments of the vity, under such
rules and regulations as may be sdopted by
the Board of Fire and Police Commissloners,
shall be vested in and exerolsed by sald
board. A majority of sald board shall con-
stitute a quorcm for (he tranmactiro of busl-
ness, Hefore entering wpow thelr dutles each

such

LDI sald ollicers shall take

member of sald board, and thal 'm making
ropointments or considering promotion or re-
movals he will nol be gulded or actuated by
political motives or floences, but will con-
slder only the Intecest of the clty, and the
ruccens and effectivencss of sald department,
The Board of Fire and Pollee Commissiobers
Ehall have power, aad it shall be the duty of
eald heard, to gpooint a ohlef of the fice de-
variment and such other officers of the fife
department ns may be deemed necessary for
ita proper direction, management and regula-
tion, all of whom shall be electors of such clly_‘
and under such rulea and regulations as may
be adopted by enid board. Sald board may re-
move sich officers or any of them whenever
sald board shall conslder and declare such
removal necesmiry for the profer manage-
ment or disciplle or for the more effective
working or service of s=ald depactment, It
ahall be the duty of policemen to make a
dally report to the chifef of police of the time
of lighting and extingulshing of all publie
lights snd lampe upon their beats and also
any lamp that may be broken or out of repair,
They shall also report to the same officer
any Jdefects In any sidewalk, stroet, alley or
other public highway, or the existence of loo
or dangerous obgtructions on the walks oe
slrects, or break in any sewer, or disagrees
able odors eminnting from Inlets to sewers,
or any violation of the health laws or ordi-
wances of the city. Sultable blanks for mak-
ing such roports shall be furnished to the
chief of police by the city electriclan and
health commiseiones.  Such reports shall be

by the chlef of pollee transmitted to the
clty electriclan or health oominls-
sloner as shall hie proper, and

In case of violatlon of law or ordizance the
pollcemen making report shall report the
lcte to the elty progecutor, The Board of
Fire and Pollce Commissloners sliall employ
&uch firemen and nssistants, as may be proper
and necessary for the offeotive service of
this deparinmicot, to the extent and Hmdt
that the fwids provided by the mavor and
touaell for that purposs shall allow. The
Board of Fire wmd  Pollee  Commissioners
shall have the power and 1t shall be the dity
of sald hoard to appoint a cllef of pollce,
and such othey officers and policemen, oll of
whom ehall be electors of such eity, to the
extent that funds may be provided by the
mayoer and vounei’ to puay thelr salaries, and
a5 may he aecessiry for the proper pro-
teetlod mad ettolent policing of the city, and
Ul may bhe neceossary to protect cltlzens and
property, and maintain peace and good or-
der. The board may appeint @ich sumber of
police mutrons nol te excedd two, whose
dutivs ehall be defiied by the police bonrd.
The chief of police apd all other police
officers, policemen gnd pslice matron, shall
Lie subject to_removal by the Roard of Flpe
and Police Comimiesloners, under euch rulos
and regulations as may be adopted by sald
beard, whenover said board shall consider
and declare auch removal necessary for the
proper mapagement or diwclpline, or for the
more effod working or service of the
pollee department. No member or oflicer of
the pollee or fire departmeat shall be dis-
charged for politleal ressons, nor shall a
person be employeld or taken Inte elther of
pild departments for polltical reasons, Be-
fore a member of the police or fire depurt-
ment can be discharged charges must be
filed against him before the Board of Fire
and Police Commissloners and a hearing had
thereon, and an opportunity glven sueh mem-
her to difend agolingt euch charges, hut this
provi=ion shall tot be construecd to prevent
peremptory  suspénsion of such member by
hlg superiors In cnge of mlsconduct or neglect
of duty or disobedience of orders, Whenever
any such suspemsion {8 made, charges shall
be at once filed before the Board of Fire and
Police Commissioners by the person ordor-
Ing such suspension, and a trial had thercon
at the second meeting of the beord there-
after. It shall be the duty of the esaid
Board of Fire und Pollice Commissioners to
adopt such rules and regulations. for the guld-
ance of the ofcers and men of sald depart-
tnent, for the aeppolotment, promotion, re-
moval, trWl or discipline of sald officers,
men and matron as gald board shall con-
slder proper and necessaryv. The board stinil
have the power to eaforce the attendance
of witnesses and the production of hooks and
papers, and to administer ontls to them in
the game manser and with like effect and
under the same penalties. as In the oaes
of maglstrates exerclslsg civll vad erimina)
jurlediction under the statutes of the atate
of Nebraska. The board shall have such
other powers and perform such other dutles
us may be authorized or defined by or-
dinance.*
PROVISIONS OF THE STATUTE.

“Sectlon 66 provides that sach fire and po-
lite commissioner shall recelve a salary of
$400 per annum; that the bonds of the cam-
migsicacra of fire and gallee shall be apyroved

"

by the governor; that each poliveman shall
recelve pot exceeding §75 per month, and
not lees than §65; that each officer of bo-

lice and flve department or emgineer of fire
engine under the rank of chlel or assistant
chlef skall recelve ool exceeding $00 per
month. The salarles are all pald oyt of tho
elty tressury, as provided by the charter.

“Kecolog these provisions of the clty ohar-
ter In wvlew, as they dre the basges of this
actlon, It will be seon that, as before etated,
the ultimate objecl to De attdlned by these
procecdings Involves a question most vital
and momentous, in that it Involves the rigit
of local sclf-govecnment by the lahabltants
of the clity.

“If the right of local munielpal government
Is an in©ierent right of the prople, then it
Is &% much of an lnailewable right as la the
right of' the gecple to life, liberty and the
pursult of happiness, and the state cannot
take that Inherent right of munlelpal self-
government from the people any mare than
it can take from them their Inalienslle
right to life, lberty and the pursuit of hap-
piness, Nor could the people of the munisi-
yality by apy means sugrender t9at right
to the leglslnture of the state, or hind them-
selves In that regard by a coastltutional oro-
vislon allenating such right, because what |8
Inalienable cannot he allenated; to hald other-
wire would be an Inconsistency 50 glariog and
monsirous that it would not be tolerated,
If the weople of this state had declared in
thelr constitution ‘that all men are' not ‘cre-
ated equal;' ‘that they are' not ‘endowed by
thelr Creator with cectain talienable rights,
Among which arve life, lberty and the pur-
sult of happlness.’ would the people of the
atate be estcoped Lhereby from claimliog thelr
rights ao American freemen, under the dee-
laration of Amerlean Independence—the
American's Magne Charta wnd  Bill of
Rights?

CONSTITUTIONAL GUARANTEE,

“The pecple of this state In 1876 adopted
the prescotl state constliution. Section 1, ar-
tiele” 1, thereof, provides that: ‘All perdons
are by pature free and Independent, have
cortiln Inherent, lpallenable righis; among
these are lile, liberty and the pursujt of
happlneas;, Te secure (hese righw and the
protoston of property, governments are in-
stitutey among the people, deriving their
Just powers from the consent of the gov-
erund.' This provision of the constitution

designated to serve until the first Monday of |
the frat |

did not creste a vew right In the peoplr,
Nor did the declaration of Independence in
that regard, These rights belng inherent
In the people are Lhe endowmentis of Al-
mighty God; the peoplé are and have been,
since the first man, Adam, whs created,
endowed by thelr Creator with these pights,
and heoco they are inallenable; end hence
they are greater than all constitutions: all
legislatures; and hence any aot of nny legis-
lature abridging or taking away these in-

| slono may or may not he.

allenable rights s sbwolutely null and void,
no matier what the constitutional provi-
These rights neeyd

petinte sucH governmest, Ip And always has
been the right of the peoplé to losal mu-
olelpal government, \

M. DeTovqueville, In hl Damocracy In
America, says: ‘Loonl Essemblies of citizgens
conetitnte the strength of féee nations, Mu. |
ticipal Institutione are to HUhorty what pri-
mary schools are 1o stlende; they bring it
within the people's wod@ch;lithoy leach men |
how to use and how Joy 1t. A natlon may
catablish a system of free government, but
without the spirlt of munléipal [astitutions
It cannot have the spirit of lberty.'

“Speaking of this noted author, Chanesllor
Kent snye: "That DeTosqueville, one of the
moet philosophical and falf of forelgn ob-
sarvers, war much struck with the lnstiiu-
tlons of New England towns; and considered
them as small independent republios In all
mattors of local concorn and as forming the
principle of the Ilife of American liberty
cxisting at this day.*

“Judge Dillon, at page 16, volume i, third
edition of his Municlpal Corporations, eayn:
“Tha policy of creating local public and mu-
nicipal corpotations for the management of
mattors of loeal concern runm back to an
carly period of our colonial history, 18 ex-
hiblted In all our leglelation, and expressly
or Impliedly guaranteed In our state constl-
tutlons, The elective franchise In these
local republics is hot as was the case until
recently in Hnglapd a privilege dependent
tupon custom or usage, or cohfined to cef-
tnin classes, but Is uniform and universal,
cxtending to all of the adult male cltizens.
Tho effoct of this polley of establishing
citles, towns and distriots of eountry Into
bodiea politie, and investing the citizens
thereof with the power of self-government,
has, upon the whole, beens most happy.'

SMALLEST DIVISION SBACRED.
“In People agalnst Alberieon, 66 N. Y.,

at page 67, the court say: ‘The right of sell-
government lieg at the foundation of our In-
slitutions and cannot be disturbed or In-
terfered with, even in respect to the small-
pst of the divislons Inté which the elnte
is divided for governmental purposcs, with-
out weakening the entire foundation; and
hence i i a right not only to Le carcfully
guarded by every department of the govern-
ment, but every Infraction or Invasion of [t
to be promptly met and condemned, expe-
olally by the courte, when such acts become
the subject of Judiclal Investigation.'

“Mr. Jefferdon, In volume v, page 525, of
his worke, épenking of munleipal govern.
ment, says;  ‘These little republics would
be the main strength of the great one. We
owe to them the vigel given o our revoluy-
tion in fts commepcement in the eastern
states * * * popld 1 onee see this 1
rhould consider it the diwn of the salva-
tion of the republie.’

“Pomeroy, In his Constitutional Law, sec-
tion 1566, Hennett's edition,, speaking of the
contending forces for the supremacy in this
country, says: ‘The whale civil polity is
thua based upon two grand ldenz na lis foun-
dntlan and supports: the idea of loecal self-
government, and the ldea of cenlrallzation.
The first wag borrowed [rom the teibul ous-
toms of the Baxons and other Goermanle
tribes who invadey) western Europe. Tlie
seconid g the heritage of Rome, The one
Is the =afegunrd of Hberty; the other the
source of power * * * The history of the
world ¢ the history of struggles betwoen
these contending forees.’

“Reapecting losal munloipal self-govern-
maent In this country and the centralized gov-
eriment In France, Judge Dillon, in his work
shove referred to, scetlon 10, saye: ‘France
I8 a highly centralized government. The
state there ls everyvthing: the people, noth-
Ing. Munlelpal institutions, with a demo-
cratie element, or with the power of Inde-
pendent local self-government, belong, then,
to the past. The central power governs atd
regulater everythine.' This centralization
of power in Franee, of which Judge Dillon
apeaks, brought on the communistic revo-
lution which drove Napoleon III from the
thrano.

HESENTIAL TO G0OD GOVERNMENT.

" How different,” says Iillon, &upra, ‘with
tha decontralize) eystem of government In
the United States, where cach local consti-
uoney choopses its own officers; cich road
district, school district, village, town, clty
and county adminicters its own affairs by
the people and for the people,’ citing Darrett
agalnst Brooks, 21 lowa, 144. 151, Continu-
Ing, Juidge Dillon, in sectign 11, says: ‘The
clvil terrbiorial divislons erecteg Into cor-
porations with definite powers of local ad-
ministration, and the extension of the right
to vole for officer=s, to all who are to be
affected by thelr action, are due that famil-
larity with publle saffairs and 4hat love of
liberty and regard for privite rights and
property, which are characteriatic of the
beit government In Europe, Great Britaln
and the Lest in  America, the United
Statea'

A municipal corpopation is defined to In
‘an Investing the peaple of.a placa with (he
local government therenf.' This definition and
desoription of & munielpal corporation, BAVE
Justite Nelson, In People agalnst Morris, 13
Wend., 325, 334: ‘Is the most appropriate.
and ls justified by the history of these In-
etitutions and the pature of the powers with
which they were and are lhvested,*

“Onee more: Pomeray, in speaking of the
foreod restoration (o the people of local
municipal self-government from the Eng-
Hsh nobility, sayvs, at section 184: ‘As {hege
looal divisione, with theiy gatherings of the
people, and their  territorial  Jurisdiction,

pregerved the seede of liberty in England,
and finally triumphed over the crown in
the progress of thelr development into o

completo reprosentative form of government,
80 are the same and® simllar local communi-
ties nmong u¥ nepcessary to the preserva-
tion of lberty anid the maintenance of that

due belunce which shali kt once prevent
anarchy and abzolutism,’
WOULD BE BOLD MOCKERY.

“Judge Cooley, in People against Hulhurt,
24 Mich,, 44, said: ‘It would be the boldest
mockery to speak of o clty ns possecssing
municipal lberty where the state not only
shaped it& government, but at discretlon
¥ent In lis agents 1o administer it

“The foregolng prinelples are not only ree-
ognlged, but empbasized by the supreme
court of Indiana, volume 118, 882, In a mmcst
nbly considered cage by Judge Coffey,

“That eminent writer, Prof, Licher, cays:
‘Self-government, genernl as well as local,
fs Indispensable to our llBeriies.’ Thomsw

Jeffeérson, apeaking of the local governments |

in New England, says; ‘These wards, called

townships In New England. sre the yotal
principle of thelr government, and have

proved themselves the wisedt Inventlon ever
dovized by the wit of men for the perfest
cxprolgse of sell-government, lanid for Its pros.
ervation, As Cato thegn _{':mulu-lt-rl every
speech with the words} “Carthage delenda
il 20 qo 1 every opinlan, 1I\'I.Ic- the county
into warde.' '

“RHiott, C.J, in Statp ex rel Jameson et
al ageinst Denny, mayor, Yolume 118, page
402, Michigan reports. gommenting on theso
words of Jefferson, mld: These words of
wisdom mfluenced cur peaple and the fram-
¢rs of our organic las, and they should
€0 lnflneice our courte thad they may nol
depirt from the fundamental principle of
sell-government. The glghl of local self-
government 1y, indecd, one of the strongest
and most efficient cheeks i our svatem of
checks and balances which Jolin Adsine and
the other grest statoagen  of his time 85
earncatly labored to perietf and ostablish.’
‘Municipal corporaticns' mehns the right of
& freeman—the right 1o vote.

“J huve sald that the Declarstion of Amer-
lean Independence, under which the insgllen.

i o voustitutional recogoition or declaration;
| they enforoe thewmselves, because they are

governor |

the fundamentul and upchangeable founda-
tion of w republican form of governmend
an inheritunce of a free people from the
foundution of the world to the end of tiine
A legislature may do a grest many things,
but It cannot ropeal God's endowments o
man with these inallenable rights. Jt can-
not repeal, the decluration of American Ip.
dependence.

“Is pot a4 munlclpal government ong of
the ‘governments fnstituted among the peo-
ple to wecuro these righte? Are they npot
casential to that end?

BABIS OF FREE GOVERNMENT.

“In Draper'a Civil Polloy of America we
Are told thit the sarly settlers of this coun-
try first formed villages for the belter pro

and subscribe an  tection of thelr Ubertles; then towas, then

ablo right of the people 1o life,
liberty and property W guaranteed, and
under which the right to Joonl municipal

self-government ls an fnherent and therefore
an Inslienable right, § a fundamental law
of the state without s constitutlonal rec-
ognltion; in fuct, that the people are In-
hibited from making a conetitution abridg-
ing or abrogating the right of the citixens
to such local muni@ipal self-government;
that it such a provisien was in the constitu.
tI&m It would be absolutely wold, and of oo
effect. ¢
REQUIRED OF NEBRRASKA

“Conigress, on tho 18th day of April, 1804,
passed an act to ‘enable the psople of Ne-
braska to forms a constifution and state
government," ete,, In secton 4, of which we

find the followlng: ‘!’m:;ﬂf. that the con-
atliutlcn, when formed, s be republican,

“Juldge Coviey, in his Conatltutional Lim-
Hatlove, epoaking of the right of local mu-
nleipal self-government and the constitution
of the states respocting that right, says
I not expressly reécognized, It le still to
be undereiood that all these (Hstruments
are Irathed with ita present exisience and
anticipateg continuancg In view.’ Oplnion
per Gray, J., Rathbone agalnst Wirth, 160
N. Y., 47,

“In Rathbone against Wirth, & Huon, (N,
Y.), the court says: ‘In Interpreting the pow-
erfa of the leglalaturs under the constita-
tion, courts are not confined to the strict
letter of that Instrument, nor nre thoy com-
pelled to polnt out the exact article, see-
tlon, clause or phrase, which grante or de-
nies the particular power; for there are
romo things so contrary to the eéntive pur-
pome and =pirit of the constiution that they
must be sakd to confilet with 11" And agaln,
that court sayd: ‘The living spirit of the
constitation, that which glves It foree and
attraction, that which makes I valuable
and drawe to 1t the affectlons of the people,
may also supply an interpretation of lis
words, and its polition]l tendency, mo-called,
may he considered (n Interpreting it;' that
the leglslature cannot take from the people
by the passage of a atatuto, the power of
tho majority to govern, and this bocnuse of
the principle of local self-government which
I8 recognized by the constitution, and gen-
erally, as a fundamental principle In Amer-
feun’ politienl Institutions;' that ‘local self-
government means that local affales ahall be
declded and regulateq by local authoritles,
and that the cllizens of the Alfferent politi-
cil divisions of the state shall have the
right to econtrol their own civie affalre and
aelect thelr own local officials, free from
control by the genernl pulilic or the state
at large. This case was affirmed by the
New York court of appealg In an plaborate
opinion by Gray, J., a= alio In an able and
exhawstive opinton by O'Hrien, J., volume
el, pige 140, This same fundamental doc-
trine was also, (n a provounced form, re-
Iterated by the supreme court of Connectl-
out, velume Ixv, page 478, in an opinlon by
Humérsley, I, who usee thls slgnificant lan
guage: ‘No legislative act fs valld that is
cloarly obnoxlous to the principle of equallty
In rights guaranteed by the BN of Rights."
And, ‘the rights protected by the 1IN of
Righta are theee that Inhere In the great
and essential prineciples of liberty and free
government, recognized In the course of
events that resulted in our independence,
and eatablished by the adoption of our con-
wtltutlon;® and that ‘equality Is a protected
right—equality under the law In the rights

to life, lberty and the pursult of happi.
ness.'
STATE IS NOT SUPREME.

““The supreme courl of Town. in State ex
rel Howe agalnst Mavor, ote., City of Does
Molnes et al, Octoaber §H, 1807, ar page 63h,
#0q. No, 6, volume 72, N. W. Rep., In a
learned opinlon by Kinne, . 1, quoting with
pronounced approval HManson agalnst Ver-
non, 27 Jowa, 73, sayvs: ‘It cannot He main-
tained that the consgtltution confens upon the
state governmont albsolute and  unlimited
leginlative power, nuthorlzliiz all lawa nf-
fecting the rights of property. of the peo-
ple. not expressly prohibited by ahat instiu-
ment, ® * ® Thare is, as 1L were, hack
of the written constitution an  unwritten
eontitution which guarautecs and well Prio-

tects  all  absolute rights of the poo-
e, The governimont oan exer¢ine
no pewer to Impalr  or  deny  them,

Many of them may not be enumerated in the
‘constitution, nor preserved by CXPress pra-
visiong thereof, notwithstanding they exist,
and are possessed by the people, froe from

governmental interference.” “We say then,'
eays the court, ‘that there is an Implied
lHmitation upon the power of the legls-

lature to delegnte the power of taxation.®
SETTLE TWO PRORLEMS,

“These cltatlons, somewhat extended by me
becnnee of the lmportance of the questions
Invalved, and which coull he extended al-
most without 1imit, would scem to put at
rest in this country two plvoial legal proh-
lems pervading our complex system of gav-
ernment, to-wit: That local munielpal gelf-
government Is an inherent and Inallenphle
right of the people that lles at the founda-
tion of free government of the states and
nation, and that ocourts are chirged with
the duty of so Interproting ang construing
@tate and natlonal eonstitutlons =0 as to
keep said rights inviolate— keop legialatures
and congresses from attempting to, directly

or dndirectly, subvert, {mpair or abro-
Eete those spored rights—and that to {(his
end couris should, to ‘uvol] the very ap-
pearance of evil' In that regard. read the
constitution hotwesn the lnes when necor-
sary, aw determined In Rathbone against
Wirth, and the Towa ceses supra, even
though Mhetween lines. which, read alone,

would, ex vitermini, deny the right of the
people to municipal self-government, for I
must be remembered that ‘en act violating
the true [ntent and meaning of the | -
ment." (constitution), ‘though within the lot-
ter, Is as much within the purview and effect
of u' constitiitlonal prohibition as it within
Ite atrict letter,”  Rathbone vs, Wirth, and
other cases olted supra,

“When  courts  read the constitution,
in determinizg  there Inherent rights
of the people to looal self-government, and,
Indecd,  in  detormining  their  politleal
and governmental rights, nn other
Hght should guide thelr Investizgations or ap-
prove thelr concluslons, respecting those in-
herert rights, than the all-pervading truths
ambod In the great BHOL of Rights—the
Decloratlon of Independence,

"Constitutions, when the Inherent rights of
the people are Involved, should be read under
and through that Bill of Rights, Ry the un-
written law of the land, that charter {8 to
be read betwesn every word, syllable, line
and sentence of the constitution, and wmpy
word, ayllable, line or sentence thereof that
I8 In conflict with the principles of that char-
ter must glve way to the eharter, as If those
words, syllables, llnes or sentences were not
In the conpstltution

“All douhts, when voratrolng the coastitu-
ticn respecing these inherent rights of the
paople, must be resolved ngalnst the author-
Ity of any bramch of the government to Im-

palr, weaken or obrogate those {oherent
righta, In favor of the pesple—in fovor of
lom), munielpal  sslif-government, becnuse

that & one of the inherpot rights of the
people, God propeeod and cstablished theae
dnherent righte, =0 eays the Doeclaration af
Indepeadence, and section 1, artiole I, of our
consg'liution. Can the government digpose of
this Inalienable gift of the Delty?
QUESTION OF SOVEREIGNTY

“There hao been much said about the sov-
erelgnty of the oation and of the state. This
clnim s ndsleading, in that It I8 true oply
It a4 qualifed «cdde. A% botween the natlon
and all forelgn governments, the r..ri-.:r-ull
gaovermment |8 alsolutely soverelen, but as
between the natlopil government and the
Atate governments It le oty soverdlgn whille
exerclaing 1te functlops willila lts delegated

powers, and guch Implled powers as are see-
osary to efMectuate lis delegated powors,
Nobraska 1w soverclgn as between ltself and
other atates In the unlon, but 1t k8 not sov-
erelgn aa between Haell and the people. The
people o the pation and woder stale gove
ernments are the ooly soverelgn power In a
ropublican form of government. Webster de-
fines soverelgnty to hoe “The exerclse of, or
rlgit to exerciee, supreme power; domibolon;
swuy." Thoe sovorelgnty of the nalleaal and
#tate governments of this republle, es and (or
the purposes aboyve Indlcated, were sur-
rentercd by the people, but for all other
purp-aen sovercignty sl remwalos with hem |
af the source and embodiment of all politi-

cal and govertmental power. 'We the peo-

ple,' saye the preamble to our constitution,

‘Eniteful ta Almighty God for our freedom,

do ordaln and establish the following declar- |
atiop of rights and frame of govermment, as

the constitution of the Btate of Noebras-
ka.' Can the erealure be  sover-
elgn aver its creator? 1 10,

then the creature once created, could pre-
vent the creator from ever chunging the

creature. The people have the inherent
right 1o change thelr form of government,
s0 long ms they do not bnpalr, weakeno,
abridge or abrogate the Inherent rights of
any of the people. There Is u line beyond
which that soverclgotly cannot go. As Lo
these inherent rights, every Iudividual oftl-
Ben Is himuell a soverelgn, 20 ure the peo-
plo of every municipality In the state, apd
one of these inhereot rights ls sell-govern-

govornmoett—state or national—=falls to come
up to this standard, they fatl to MmNl the
purposes of thelr creation and existence: when
they go beyond this standard they usuno
authority not delegated to them, become a
wennce to human liberiy—a dexpollsm founded
on a ecentrallisation of political sud govern-
mental power,

REPUGNANT TO A REPURLIC,

“The right of an elector 1o Yote for those
Who are (o represent bim is a right recog-
nized by the Declamtion of Independence
and Is an Inherent right whileh cangol be
laken away from hiny, Thers can be no re-
publican form of govemment anywhere as
long as he Is denfed this right or where the
free use of that right 18 abeldged. The
right of the Amerloan freeman to cast his
ballot without 1ot or hladrance for thase who
represent him In the patlonal, gtate or mu-
nicipal governments and have that ballot
honestly cornted |8 one of the eardinal, vital
rinolgles of this government and a denlal
of that right Is not only a usurpation, but
the Inevitable forerunner of a despolism. It
not only sounds
goverment, It is the keyaote of the requivim
OYer Ite grave.

“No American 18 a frooman; no municl-
pality whose people are donied the right to
okt that vote 18 a free municipality, and the
end le despotism or revolution, as was the
case with our forefathers,

“The ballot Is the freeman’s weapon of de-
fense and protection In this country

“"The constitution of the state guarniees
to every elector that right; It would not b
republican In form If it did not do xo, Sco
sectioma 1 and 6, article vii, state constita-
tion.

“The framers of the Declaration of Inde-
pendence had this vital right of the peopla
In mind when they recarded In that document
this Iindletment agalust King George 11
‘He hos erected o multitude of new officis
i sent Wither swarms of offiters to harans
our people and eat out thelr eubstancee,”

“There Is a reslproeal duty or
between the state and the eltizen.,
Zon i bound to pay laxes, the amount
which cuts no figure, to support tho
ind the state in turn ix bound to protect the
citizen’s 1ite, liberty amd property—to. pro
teet him In the enfoyment of all his inherent

The ¢l
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oath, to be filed with the eity elork, \'n!:h" eitiee, then colonles, then ‘#iates, and then ' and not repugnant o the constituiion of | ment. ‘Governments are [netituted nmnnglln 58 Mich, supra, saye: ‘It a also woll
fully, Impartially, honestly and to the best| the fepublic, and thet the fundamental Idca  the United Riates and the principles of the | the peaple’ to protect, not to destror, o | seltled that our stale polley recopnites atd
of his ability to discharge his dotles ws 4| of a free govertiment ke pufe, ang o pers | Declaration of Indepandence.” impatr theee Inheront righis, When A | perpetustes loca) goverament through varlous

elassck of munlelpal bodles whose easential
charactor must b respected, as  fixed by
usage and recognltion when the econstitutlon
was adopted And aty legislation, for any
purpose which disrogards any of the fundas
mental and espentinl  requisites of  &och
bodies, han nlw AYS been regarded as mvalid
and unconstitutional.’ It mway not be toa
muith to eay that the ouaetom and utage of
munleipalities respectlng  thele jocal gove
ernment and politioal functiovs canniot be
nbrogaterdl without thely expross coneent, and
thnt Is the wall nigh unlversally recornized
doctrine of this country; In Nebrazka and
other states; an well as Michigan.,  Custom
and umage in that regard beoomea 4 law
edntroliing constitutions! conventions, lomis.
kiturea and courts beyvond the pawer of
eithor to disregard or question as fully and
alisalutely binding upon all as if written ia
the consiltution. This cesontinlly vital and
understood inherent unwritten constitutional
right of the prople of & municipality muat
never bhoe tant wlght of when dealing with
the Ieglelative aunthority, or the authority
of elther or all the coordinate branclivs of
roment respeeting muoodelpal rights,

“When the constitution of 1876  was
Alopted (November 1, 1876 1t was and bad

p been the unlversal veage and custom of the

il other
o elect

the munlefpalitles and
of the state

people of
politieal suldivisions

4l thelr municlpal and ethor losal ofiders

from the ond of thelr torritorin) goverdment
—May 1, 1547, when the atate wie admitted
Into the unlon by the prockimation of Presl-

dent Johngon dnder the conctitution formoed
by the people Fabriary 9. 1856 U thera
was an exception to thix, the exception

proved the rule.
POWER UNRECOINIZED

sonstitutlanal

“There wai abxolutely no
provision In the organie act of Isdd  which
contrnvonod thoe right of the people to regu-
late thelr own local and danestic affairs as
sovereigne In that regard o thely muntei-
i il governments, The rlght of the guvernor
to make the appolitinent of local municipal

of |

rlghts, and when thig réclproeal duty s
abrogated by the eltizen the state govern-
ment must stirve amd dle;, when abrogated !

by the stite the door to lawlees anarchy is
opeaed,
TWO SALIENT POINTS,

“Paxaticer and reprodentation go hand in
hand in a republican government Hke oura.
Taxation without the right of representation
Is despotism, pure and simple.

“The stute hosg the undenlable rlght to
tax the cltizens lor state purposes, but this
right I the sthto Is not an drbitrary vlght (o

be exercised without any restriciions. 1In
this regard the state Has no autherity to
enlnrge or abridge the letter and spirit of
the constitution:  than has the humblest
dtizon,  This right of the state is lmited
in that power, which lmitations aroas sac ed

e as I8 the oxpross

and binding upon the st

grant of specific authority upon the state
aacred and binding upon the eitizen: other-
wike the lmilted delegated authority to the
state becomes an englone of destructlon of
the reagorved Inhetent rights of the people,
YAmong thege  Hmitstions which are

ahrolutely essentinl to free government as a
check upon state domination are, as we have
rhown, the right to local municipel self-gov-
eroment by the people; the right of the
peopic to have representition: the plght
vote for their representative  muurelp
ofliclals as well as state officiala,

“There 18 stil} another limitation upon the
right of the state to tax the people, and
that is that the taxes must he uniform.
This prineiple of gevernment is fundamental
and cannot be abridged or abiogated with
tmpunity,

o
1]

obligation |

It the taxes levied apon the people |

by the state are not uniform, then a vital |

the people of  the sglate s
Jeopardized. An act of the leglslature which
Imposes 4 non-unlform taxation upon the
poople of any of all paris of the stiate s
unconstitutional, or clse the people have
framed a constitution under which the
legislature may re
of the state from the burthens of taxation
for state purpeses, and throw the whole
hurther thereof upon another part of the
people in another part of the state. Every-
one knows what soch a power, If lodged in

firotection to

| resnecting

the state, would lead to—an utter overthirow |

‘11 lberty,
or has the state any right to impose a

of ¢

delt or obll ion wn o munieipality for
state pwrpozc: unless 1o s made uniform
throughout the state, affecting the peapl
of thp wholo atate alike, any more thaa it
has the right to lmpose non-unlform tesa-
tion upon the people.  The pripciple 1s he
mme whether the power I8 exercised by the
stite In the one clse or thy uiher,

Nor can the state tax a pesple of a
municipality; nor can the degislature pro-
vide by a constitutional cnactment I soy

cige for such taxation withoul the concent
of the taxpayers of such miunlelpility,

CASES DIRECTLY IN POINT,

“In Livingston va. Wider, et al., 60 110,
was n ¢ where the legislature of Hliopis
in 1867 passed an  act  to, otablish
n pollce commisslion for the oty
of Hast Bt Louls, providing for
the appolntment by the governor,
with the consent of the gendale, of
three commisgioners who were o control
the police dopartment of the elty, and o
(] of n fullure af the elly
counel] Lo appropriate money of
they  amount required aceording to

the annual estimate of such commissioners,
then such commisioners were  glven  the
power to lasue certificates of indebtodness in

tho name of the city which should be re-
celvable In payment of taxes, ete Tho
eottrt held the act unconstitutional and
that *“While the aot greating these com-
missloners doeg not, In terms, glve them
the right to {mpose a direct tax, yet |t

doee glve them the power to ereate a debt
aguinst the ety and the power lo erente
4 Jebt to be discharged by the levy of a
tax are substontially the same thing.'

“Other autliorities nre not wanting In sup-
port of this principle.

“In Wider of al against Eapst St. Louls,
00110, 183, the court says: ‘The legislature
cedinarily has no power 1o fmpoee a doelt

or lovy o tax upon a munielpal corporation
without Its asssot, or to authorlze persons
not corpotate ofllcars to create a debt agalnst

the coroeration, or to levy a thx therean,
cither directly or lndirectly, without the con-
sent of those to be affected thercbhy, or of |
the myveleipal authorlifes,' The court ex-

pressly adhered to the rulitng in the tose of
Liviongaton ngalpsl Wider et al, 68 1., supra,

"The court, In 656 I11,, supra, holds that ‘the
docteing (n reference to f poseinle exlstence
of cagea In which the legislwture may im-
Gosn a looal tax without the consent of the
vorporate authorities, an In ecase of the fail-
ure of the pollee department of a ity o
provide reasonable security for Hife and prop-
erty, and the state shiould undertake to supoiy
¥rich  deflelency, aud asssss  the  expense
theres! upon the elty—has no apollcation in
A tabe where It Iy attempted to confer the
TOwer croatlog o debt agaiost the city,
without ite consent, upon poliee commission-
fre appointed uoder a law which was neves

| submitted to nor approved by the poople of

the clty or Ity corporate authoritles*
“lu line whth these grinciples the court, ia

118, New York, supra, says: “The right to
thoowe oficers i primarily and inherently
In e people.” If It i8 an Inhecont right in

the people, by what right er authorily can
the leglslature take It away lo whole or in
pari?

“Also, Attornoy Genem! sgalnst Board of
Councllmen, Cliy of Detrolt, 68 Mich., 213,
whergin the couwrt ways: ‘Al officers and
functlonarias exercieing powers of govern-
ety and control over politieal action, must
derlve thelr powers and office, elthee from
the poople directly or from the agents or
represeatatives of the peaple,

SETTLED PRINCIFLE

“It Ik well to note ithat U Is e sottled
priveiple of copstitutional constructlon ye-
spectyigk the righie of the people to lol
muelelyal self-government that courte must
look to the exlstlng conditions in that re-
gard, at the thme of the widoption of the
cotmtitution. The adjudications muppertiag
this pripeiple are so unlform, as well as
numerous, that the cltation of one cans will
suflice, Repecdng ibat matler, the oourt,

]

officen) under what Is called the pol pow e
of the etate, oFf otherwise, wak o <y -
vided for nor recognized by the n
of 1806; and 1 may say very spacingly it
ever, oxerolsed by the exeoutive It ia
quite trae that the orsanie act of Mey 2,
186, for the territorinl government of the
torritory of Neobraska angd K ]
vide in sectlion thereol  tht

croor ghall nominnte, apd by and  witd
vonsent of the leglslotive counell, npy

all officers not  herein otherwise provided
for, hut that and the whole of saldl roction
T oof the organie act was antirely loft out
of the constitution of 1466,

“IF At be coneeded that dthe people could
by the constitution of 1576 surtender thelr
nsrges and customs so long exerclaed ovier
thelr municlpsl affales, It will not be cons-
tended that sueh gurrender can be malis
tained by dmplléation.  Those onstoms and
nRdgor by dho people of the munleipulitles,
unid Lthe authoritics, beconie vostol  gove
ornmental rights gnd canpot be divested
excent by tho unmistaknlile express grong of
the  mimicipalitles—express.  constitutionsl
surrcnder In siuch terios mo léave no room
for doult o conjecture, othorwise the doubt
or conjecture must be revolved In favor of
this extahllahsl URAgS and cliat ol
ol the peonie 0 the muhic-
pality., 1 have heen tnable to
HETH | : tle reapoctable anthority  contra-
vt thls mocition. Thoere may be {le-
elling the dther way; there may e  de-

cisiong the other way wpion any great ques-

tlong affeoting the Inalienuble rlght of the
people ta life, Jiberty aad the pursult of hap-
plo=ss:0 sdjudeging women to be burned ga
witehes, for {nimance, or upholding the in-

fumons ‘hlue laws' of Conneoticut,
INHERENT AND INALIENABLE.
“Nor s there any constitutional wuthority
In the vohstitutlon of I8TH which expressly
ar by any fust and fair constraction of that
Instrument con be fairly sald o copstitnte
a surrender of, or which delogates (o tlie

, tate the right of munielpal s f-governmoent

leve the people in one part

ns It had been pxercieed. and to which the
people were accustomed 0s o usuge when
the constitution of 1875 was adopted. Bt

et me pot be migunderstand in this matter:
What 1 contend Is, that usige and custom
lacal munielpal self-govirnment,
oxlsting pt the tlme the constitution of 1875
was adopted, eannot, M at all, B taken away
ofher than by an pxpress constitutlonnl grant;
aleo that the right to such local self-goyeri-

ment I8 an inherent right o the people,
which, In order to become and remoin of
Inalienable right, peed not first ripen into a

1t s & right inherent, evers

it Ia ln-

gk ge or custon,
lagthig aad anchangenble, becnis
herent, Inallennble,

“IL =hould, 'In thik connection, be remom-

boereldl, that all lnwe, all conetitutions, nll gov-
maont, munpicipal, stete and dstional, are
formed for the sole and only purpoass of se
curing the grontest possible lberty o the
people; the people are not made for theso
governments, but  these governmenta are

mpde for the poeople, for them, and the pro-
tection of thelr Inallenable rights, ‘governs
medits are instituted amopg the  people
The prople have other Inn'lenahle rights thi
the right to e, Hberty sad the pursoll of
happiness The people arve ‘endowweill by
thelr creator with certaln Inallenable rlghts,
nmong which are iife, liberty and the pur-
suit of happinesa.' saye the Declaration of
Independence, and one of those rights ‘among
which,! Is the right of local municipal self-
government,  The provisions of the consti-
tutlon of 1876 and the only proviglons that
nuy elatm l# or can be made for the net of
the legislature puthorlzing, and the only
ones permitting or amdpowering the governor
to make the appointmients of the so-ealled
prosgont members of the Fire and Pollee Cam-
mission of this clty, aund the only ones giving
the so-called Fire and Police Commissloners
the right tp hold said offlces or exoreise the
functions thereof, are sections 10, 11 and 12,
of artlele v of the constitution of 1875,
There are none other,
IN NEBRASKA'S CONSTITUTION,

“Bald sectlon 10 provides: ‘The governop
whall nominate, and by and with the advice
and conkent of tho aenste {exprossed by a
majority of all the senatorg elected, voting
by yveas and nays), appolut all oflcers whosa
offlces are establlshed by thls constitution
or wlhich may he created by law, and whose
hppointment or cldetion Is not otherwise by
law or hereln provided for; nod no such of-
cer shall be appolnted or slocted by the legla-
Inture.'
“Sectlon 11 provides: ‘'l case
oy during the rocess of the aem
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of n va-
ke, in any

office which Is not elective, the governor
khall make a temporary appolntment until
the text meeting of the senate, whim he
rhall pominate some poerson to 11 sucl
offlee, and oy persos so0 nominated, who is
coufiriped by the qeiste (a4 wmajority of all
the senvtors eleoted, concurring hy votlng
yode and naye), shall hold his afMes diuring
the malnder of the term, aud until bis
inceiasor shall be appolnt atnd gualified,
No person, after belng rojected by the sen-
ate, can be appo.nted for toe same office
at the wline sessloel uuless at request of the
wounte, or be appolnied to the sune office
dir'eg the recess of the atnate’

“The governor shall

whom he

“Sovtlon 12 provides:

have power Lo remove any officer

nmay appoint, o case aof It npetenty, neg
lect of duty, or wmalfvasance o oflee; and
he may doclire his oMoe vacost and fill the

Bame as lereln provided in other cawea of
Viicancy

"It uust e apparent to every lawyer, that
the provislons of ssld sectioss of the conutity-

tion apply oply to Gppo ntve at officers
ar appolsted officers, the exercise of whove
duties pertoln partlenlorely 19 the otate in
coptradistinetiver to munlelpsl government,
hopoe [ followe that the memibors of Lhe
Fire apnd Pollee Dogrd belog, as | wm oops
vinced they are, local musisipsl officera with

locidectal and on'y lncidestal dutios to. por-
form for the publle generally—for the stdte

It otherwlae, the act of the leglskiture,
caiferting authority upon the governor to
muke the appointment Is copetithtional, the
appaintments could legally Lo mude by the
goverpur without the "adyvice aud copsent of
the aepite.’

b gifcer whore gesetal duries are to the
--HM who bis lacidental dutlen to por-
form fTor v delpa i ur thor political

& atate officer,

cubdiviaions of the

and 1f his ofige wn appolutive ote by the
govornor, the® dieay congideration s given
Lo the conatitytion by tho governor, he muat

Join with the scaate In making the sppolnts
ment, to the extedl of haviug the ‘edvice
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